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DECISION

Before: SULLIVAN, Chairman; ATTWOOD and LAIHOW, Commissioners.
BY THE COMMISSION:

After an armed guard employed by Schaad Detective Agency, Inc., was shot and killed
during an attempted robbery on the Pennsylvania Turnpike, the Occupational Safety and Health
Administration issued the company a serious citation alleging a violation of the personal protective
equipment (PPE) standard, 29 C.F.R. § 1910.132(a). The Secretary alleges that Schaad violated
the standard by failing to ensure that its armed guards assigned to provide security for the
turnpike’s fare collection operation wore bulletproof vests. Following a hearing, Administrative
Law Judge Dennis L. Phillips vacated the citation, concluding that the cited provision does not
apply. We agree that § 1910.132(a) does not apply—albeit for different reasons than those of the

judge—and so we also vacate the citation.



BACKGROUND

Schaad provides security and private investigation services in Pennsylvania, employing
approximately 380 security guards, 65 of whom are armed with handguns.! From 1997 through
2016, Schaad had a contract with the Pennsylvania Turnpike Commission (PTC) to provide armed
guards to accompany PTC employees, known as “tellers,” as they drove unmarked vans to
tollbooth stations, collected toll revenues, and provided tollbooth personnel with money to make
change. When the van stopped at each tollbooth station, the armed guard would exit the van and
either observe the teller from a position beside the van or walk with the teller as he or she entered
and exited the tollbooth or a nearby building to exchange money.

Schaad’s armed guards supplied their own weapons and each wore a uniform consisting of
black boots, navy-blue pants, a black belt, a navy-blue shirt, and a gold badge denoting the guard’s
rank within the company. According to Schaad’s standard operating procedures, the armed guards
were not to handle any of PTC’s money or documents. Rather, the “primary duty” of the armed
guards was “to act as a deterrent” to robbery—they were not to respond to any incidents on the
turnpike except those that affected the safety of the tellers.

Schaad’s armed guards on the PTC detail were trained and evaluated in several ways prior
to beginning work. They received their initial training and certification from Harrisburg Area
Community College pursuant to a curriculum approved by the Pennsylvania State Police, which
consisted of a 40-hour course referred to as “Act 235” lethal weapons training. Schaad also
provided its armed guards with a memorandum that included guidance on the use of lethal force
when faced with threat of the same. Finally, Schaad’s armed guards underwent a psychological
evaluation, a physical examination, and a fingerprint background investigation.

In 2008 and 2009, Schaad spent approximately $30,000 on bulletproof vests for its armed
guards. Schaad encouraged its armed guards to wear the vests but did not require their use while
on duty. Six armed guards assigned to the PTC detail who were identified in the record always or

almost always wore a vest on the job. Some other guards, according to a statement made by the

' Although the judge found that approximately 65 percent of Schaad’s employees are armed
guards, it is clear from the record that the “65” figure is “[b]y number,” not “[b]y . . . percentage.”



company’s general manager to the OSHA compliance officer, preferred to not wear a vest because
they found it uncomfortable.?

On the morning of March 20, 2016, a 71-year-old Schaad armed guard, who was not
wearing a bulletproof vest, was riding in the passenger seat of an unmarked toll collection van
containing $58,000 and driven by a PTC teller. The van was headed toward the Fort Littleton
Pennsylvania Turnpike Interchange, about 65 miles west of Harrisburg. At about 6:45 a.m., a 54-
year-old, retired Pennsylvania state trooper of 25 years, armed with multiple guns and wearing
body armor and a camouflage mask, approached that same turnpike interchange with the intent to
commit robbery. In the course of the attempted robbery, he shot Schaad’s armed guard and another
PTC employee, killing them both.

DISCUSSION

At issue on review is whether the cited provision applies.® Section 1910.132(a) states as

follows:

Application. Protective equipment, including personal protective equipment for
eyes, face, head, and extremities, protective clothing, respiratory devices, and
protective shields and barriers, shall be provided, used, and maintained in a sanitary
and reliable condition wherever it is necessary by reason of hazards of processes or
environment, chemical hazards, radiological hazards, or mechanical irritants
encountered in a manner capable of causing injury or impairment in the function of
any part of the body through absorption, inhalation or physical contact.

2 After the attempted robbery, Schaad instituted a policy requiring all of its armed guards to wear
ballistic-resistant vests on the job.

3 The Secretary establishes a “violation . . . whenever the following four elements exist: (1) the
standard applies to the cited conditions, (2) the employer’s conduct does not conform to the
requirements of the standard, (3) employees are exposed to the cited conditions, and (4) the
employer knew or could have known of those conditions.” Safeway Store No. 914,16 BNA OSHC
1504, 1508 (No. 91-0373, 1993) (citation omitted). The parties have stipulated that the decedent
“was not wearing a ballistic-resistant vest” on the day in question, and that Schaad “had no policy
requiring its employees who served as armed security guards to wear ballistic-resistant vests while
on duty.” Given these stipulations, if § 1910.132(a) applies such that vests were required, the
noncompliance and knowledge elements of the Secretary’s case would be established.
Additionally, the parties stipulated that Schaad’s guard was in fact “shot and killed . . . while
serving as an armed escort . . . during an attempted robbery at a tollbooth interchange,” which
would establish the exposure element as well. See S&G Packaging Co., 19 BNA OSHC 1503,
1506 (No. 98-1107, 2001) (exposure established by evidence that “Respondent’s employees were
actually exposed to the violative condition™).



To establish the applicability of a PPE standard such as this, which “by its terms, applies only
where a hazard is present,” the Secretary must show that there was “a significant risk of harm” and
that either (1) “the employer had actual notice of a need for protective equipment” or (2) “a
reasonable person familiar with the circumstances surrounding the hazardous condition would
recognize that such a hazard exists.” Wal-Mart Distrib. Ctr. No. 6016, 25 BNA OSHC 1396,
1400-01 (No. 08-1292, 2015), aff’d in relevant part, 819 F.3d 200 (5th Cir. 2016); Weirton Steel
Corp., 20 BNA OSHC 1255, 1264 (No. 98-0701, 2003). For the following reasons, we conclude
that the Secretary has established that a significant risk of harm existed but failed to show that
Schaad had actual notice of a need for bulletproof vests on the PTC detail, or that a reasonably
prudent employer would recognize that such vests were necessary.
Significant Risk of Harm

“Whether there exists a significant risk [of harm] depends on both the severity of the
potential harm and the likelihood of its occurrence, but there is an inverse relationship between
these two elements.” Weirton Steel, 20 BNA OSHC at 1259. “As the severity of the potential
harm increases in a particular situation, its apparent likelihood of occurrence need not be as great.”
Id. Here, the judge found that the severity of harm is “undisputed and undeniable,” given that
being shot can, and did, lead to death. As to likelihood, the judge acknowledged that Schaad’s
guards were tasked with deterring the robbery of tellers transferring money; the guards wore
uniforms and carried handguns, which made them a target; and Schaad had purchased bulletproof
vests, which the judge found that no company would do for an unforeseen hazard. At the same
time, the judge was not persuaded by testimony of the Secretary’s expert, Dr. Daniel Benny, that
the fatality rate among security guards is more than double that of all workers because that rate
dealt with the security industry generally and not Schaad’s worksite specifically. Ultimately, the
judge found that the Secretary’s evidence of significant risk of harm was rebutted by Schaad for
two reasons—the company’s use of an unmarked van masked PTC’s money transfer process and,
as the parties stipulated, the company previously had a 45-year incident-free history.

Given the unquestionably high severity of the potential harm here, evidence of likelihood
need not be particularly great. See Weirton Steel, 20 BNA OSHC at 1259. As such, we find that
the expert testimony of Dr. Benny—a licensed private investigator, security consultant, teacher at
Harrisburg Area Community College (as well as several online universities), and state-certified

instructor of the Act 235 lethal weapons training Schaad’s armed guards took, whom the judge



found qualified in “security-related matters”—provides a sufficient basis for the Secretary to
establish the requisite likelihood of harm here. According to Dr. Benny, “armed guards hired to
protect persons who transport money and valuables face a hazard of being shot,” and “it’s a high-
risk position because robberies do occur.” He also stated that security guards who are armed and
wearing uniforms are in a “particularly dangerous” situation, because when “you’re . . . identified
as a. .. security officer[,] .. . that immediately could be a threat to a perpetrator who wants to
commit a crime[,] . .. [s]o it rises the threat level in those situations.”

Dr. Benny also testified regarding three statistics—(1) “most . . . robberies related to
money are armed robberies with the perpetrator using a firearm 40.8% of the time”; (2) the on-the-
job fatality rate for security guards in 2009 was more than double the rate for all workers; and (3)
nearly two-thirds of security guard fatalities were the result of “assaults or other violent acts.”
Contrary to the judge, we are not persuaded that these statistics are irrelevant simply because they
are not specific to the worksite at issue. These data relate to the security industry, of which Schaad
is amember, and in fact buttress Dr. Benny’s expert testimony regarding the likelihood of Schaad’s
armed guards being shot on the PTC detail.

While the judge’s focus on Schaad’s 45-year-long, incident-free history is to some degree
understandable, it is well-established that “the goal of the [Occupational Safety and Health] Act is
to prevent the first accident.” Waldon Health Care Ctr., 16 BNA OSHC 1052, 1059 (No. 89-2804,
1993); compare Fabricraft, Inc., 7 BNA OSHC 1540, 1543 (No. 76-1410, 1979) (“[T]he
likelihood of an accident” in a machine guarding case “appear[ed] remote,” given that “[o]nly two
needle puncture injuries were recorded in respondent’s log from 1971 to July 1976.”). Indeed, as
the Commission has observed, “[w]hile the fact that there have been no injuries . . . may be some
evidence of no probability of the hazard causing an accident, it is not conclusive on the question
of whether a hazard existed.” B.C. Crocker Cedar Prods., 4 BNA OSHC 1775, 1777 (No. 4387,
1976); see Peacock Eng’g, Inc., 26 BNA OSHC 1588, 1590 (No. 11-2780, 2017) (finding
amputation, struck-by, and crushed-by hazards in general duty clause case involving work near
suspended loads despite employer’s assertion of “thousands of accident-free crypt installations™).

As to the unmarked van, the Secretary correctly points out that Schaad itself recognized
that its use did not necessarily diminish the likelihood of harm to its armed guards, given that the
company’s lethal force policy and standard operating procedures acknowledged a remaining armed

robbery threat. Moreover, any impact on the likelihood of harm resulting from using an unmarked



van was surely obviated once the guard, wearing a Schaad uniform with a gold badge and carrying
a firearm, exited the van at the time of transfer. Under these circumstances, Schaad’s incident-
free history—whether alone or coupled with the company’s use of an unmarked van—is
insufficient to rebut evidence of the likelihood Schaad’s armed guards would be shot on the PTC
detail.* For these reasons, we conclude that the Secretary has established a significant risk of
harm.
Actual Notice

In assessing this aspect of the applicability inquiry, the Commission and courts have
focused on employer awareness of injuries from the alleged hazard and the ineffectiveness of prior
precautions. See, e.g, Envision Waste Servs., LLC, 27 BNA OSHC 1001, 1004 (No. 12-1600,
2018) (“The record shows that Envision was aware its work practice controls did not eliminate
exposure to the hazard posed by used needles,” because the “safety manager . .. was informed
[that] needle-sticks had, in fact, occurred,” and “that the gloves [employees used] did not provide
adequate protection.”); Owens-Corning Fiberglass Corp. v. Donovan, 659 F.2d 1285, 1288 (5th
Cir. 1981) (“OCF’s own evidence established that it had been aware for at least the last thirty years
that many, if not most, employees exposed to fiberglass develop fiberglass itch when they begin
employment and upon returning from any extended absence and that wearing gloves is the only
way to prevent fiberglass itch.””). Here, Schaad had not experienced any incidents prior to the one
at issue, either on the PTC detail or at other sites where it supplied armed guards. On review, the
Secretary claims that he need not show Schaad’s awareness of a specific injury rate for this type
of hazard, just that the company recognized that a shooting was a realistic possibility.

The Secretary focuses primarily on the bulletproof vests Schaad purchased for its armed

guards and encouraged them to wear, relying on the Fifth Circuit’s decision in Owens-Corning for

* We are similarly not persuaded that testimony from one of Schaad’s expert witnesses—Edward
B. Sorrells, chief operating officer and general counsel for DSI Security Services, a provider of
security officers, along with technology, consulting, and training services—serves to rebut the
Secretary’s evidence regarding likelihood. Sorrells testified that he did not consider the PTC detail
to be a “high-risk” assignment and, like the judge, pointed to the lack of any prior history involving
an incident of this kind. Given that the high severity of potential harm results in a lower burden
of proof for likelihood, we believe this testimony is insufficient to overcome the evidence showing
that a Schaad armed guard being shot in the torso was “more than just a speculative possibility,”
Weirton Steel, 20 BNA OSHC at 1260, and that harm could come to the guards “upon other than
a[n] . .. utterly implausible concurrence of circumstances.” Beverly Enters., Inc., 19 BNA OSHC
1161, 1172 (No. 91-3144, 2000) (consolidated).



the proposition that “an employer’s safety program may be considered in support of a finding of
knowledge along with other factors indicating to the employer the need for particular safety
equipment.” 659 F.2d at 1288. The Secretary also points to language in the Commission’s
underlying decision in that case that “[w]here . .. protective equipment is made available to
employees at their request, even on a limited basis, recognition of a hazard warranting such
protection is thereby established.” Owens-Corning Fiberglas Corp., 7 BNA OSHC 1291, 1295
(No. 76-4990, 1979), aff’d, 659 F.2d 1285 (5th Cir. 1981).

Owens-Corning, however, is not controlling precedent in this case and, in any event, it is
factually distinct.> In Owens-Corning, the employer had provided PPE to its employees because
of frequent and consistent injuries over a period of thirty years, and “employees’ persistent
demands for [it].” 659 F.2d at 1289. Neither of these factors is present here, and in two recent
PPE cases where such evidence or prior injury was lacking, the Commission has held that actual
notice was not established. See Wal-Mart Distrib. Ctr., 25 BNA OSHC at 1403 (“With only three
eye/face incidents in an order filler population of approximately 60 workers over a period of more
than two years . . . we cannot find that . . . Wal-Mart had actual knowledge of a hazard requiring
eye/face protection.”); Envision Waste Servs., 27 BNA OSHC at 1005 (in light of “only one
recorded eye injury . .. between 2009 and 2012,” and “the record ... not even show[ing] how
many employees worked in the sorting room during this period,” the Secretary “failed to establish
Envision had actual knowledge of a hazard requiring use of eye protection™).

Against this backdrop, the record here establishes only that Schaad provided bulletproof
vests out of an abundance of caution, not because it recognized they were necessary. 29 C.F.R.
§ 1910.132(a). Schaad’s general manager testified that he and the company’s president decided
to purchase the vests to “invest in officer safety,” because “[w]ith everything that’s going on in

the world today, . . . I want to be able to go home at night . . . knowing that we’ve done everything

> Schaad’s principal place of business is, and the events giving rise to the citation were, in
Pennsylvania, so the relevant Courts of Appeals here are the Third and D.C. Circuits. See 29
US.C. § 660(a) (“Any person adversely affected or aggrieved by an order of the
Commission . . . may obtain a review of such order in any United States court of appeals for the
circuit in which the violation is alleged to have occurred or where the employer has its principal
office, or in the Court of Appeals for the District of Columbia Circuit . . . .”); see also Kerns Bros.
Tree Serv., 18 BNA OSHC 2064, 2067 (No. 96-1719, 2000) (“Where it is highly probable that a
Commission decision would be appealed to a particular circuit, the Commission has . . . applied
the precedent of that circuit in deciding the case.”).



we can to provide safety for ... our officers.” The general manager further testified that he
encouraged his armed guards to wear the vests “because it’s [an] added protection level or safety.”
This testimony demonstrates that Schaad was seeking a degree of safety beyond the essential. See
Gen. Motors Corp., GM Parts Div., 11 BNA OSHC 2062, 2066 (No. 78-1443, 1984)
(consolidated) (““An employer’s safety recommendations do not establish that such precautions
were necessary,” because “[i]f employers are not to be dissuaded from taking precautions beyond
the minimum regulatory requirements, they must be able to do so free from concern that their
efforts will be relied on to establish their knowledge of an alleged hazard.”), aff’d, 764 F.2d 32
(1st Cir. 1985).

The Secretary maintains that other parts of the record show Schaad’s actual knowledge of
the need for bulletproof vests, but we find none of this evidence persuasive. Schaad’s contract
with PTC called for “armed guard service,” and the company’s standard operating procedures for
this detail described the guards as a “deterrent” to robbery and directed them to ensure “the safety
of the tellers.” In the Secretary’s view, these documents reflect Schaad’s knowledge that its armed
guards were exposed to a realistic possibility of a lethal encounter with a robber on the PTC detail.
Knowledge of exposure to a hazard, however, is not the actual notice threshold; rather, it is whether
“the employer had actual knowledge of a need for [the proposed] protective equipment.” Wal-
Mart Distrib. Ctr., 25 BNA OSHC at 1400-01. Here, PTC’s reasons for hiring armed guards are
not apparent from the record, so it is not clear how the contract sheds any light on Schaad’s
awareness of the need for PPE. One possibility is that PTC, as well as Schaad in describing the
detail’s armed guards as a robbery deterrent, simply thought that possession of a firearm itself
would be sufficient to deter a robbery and/or protect all involved. Indeed, PTC did not require its
own tellers to wear bulletproof vests while transporting money; the contract required only that the
tellers be protected by guards who were armed.

Finally, the Secretary cites two pieces of testimony from Schaad’s general manager as
showing actual notice: (1) that he authored the company’s “use of force continuum” for the armed
guards “[b]ecause they are carrying a weapon, and if something ever happened|,] . . . they have
something to reflect back to [in deciding whether to use force]”; and (2) that the armed guard
uniforms made them a target because they “look like cops in some respects[,] . . . [a]nd that person
that’s out to do harm, he doesn’t know the difference.” Again though, this testimony does not

establish the company had notice that bulletproof vests were necessary on the PTC detail. The



first statement addresses the use of weapons in the event “something” should happen, not the need
for vests (or even the risk of “something” actually happening on the PTC detail). And while the
second statement addresses whether the guards faced a significant risk of harm on the PTC detail
(which we have already found was established), it has no bearing on whether Schaad appreciated
that its armed guards on this detail needed to wear bulletproof vests. In all, we find that the
Secretary has failed to establish actual notice of the need for the proposed PPE.

Reasonable Person

In the alternative, the Secretary asserts that § 1910.132(a) applies here because “a
reasonable person familiar with the circumstances surrounding the hazardous condition would
recognize that . . . a hazard [necessitating the use of PPE] exists.” Weirton Steel, 20 BNA OSHC
at 1264. As “a general standard, broadly worded to encompass many hazardous conditions or
circumstances,” the Secretary can establish applicability of this provision by showing “that a
reasonably prudent employer, concerned about the safety of employees in the circumstances
involved in a particular case, would recognize the existence of a hazardous condition and provide
protection as required by the Secretary’s citation.” Trinity Indus., Inc., 15 BNA OSHC 1481, 1484
(No. 88-2691, 1992). In applying this “reasonably prudent employer” test, the “custom and
practice of the industry [is] one aspect,” but it is not determinative. Voegele Co. v. OSHRC, 625
F.2d 1075, 1078 (3d Cir. 1980).

The judge found Schaad’s decision to provide bulletproof vests to its armed guards, and
the fact that some chose to wear them, insufficient to show that a reasonably prudent employer
would recognize a hazard requiring the use of such vests. Again, the judge relied on Schaad’s lack
of prior incidents and use of an unmarked van as the basis for concluding that a reasonable
employer in similar circumstances would not have required the use of PPE. The Secretary
contends this was error in light of Dr. Benny’s testimony and “the readily apparent nature of the
hazard.” Additionally, the Secretary asserts that the “widespread practice” of Schaad’s armed
guards wearing bulletproof vests shows that those familiar with the PTC detail believed vests were
necessary.

We disagree. First, the record shows that Schaad went above and beyond the industry norm
by providing bulletproof vests. Schaad’s general manager testified that he “know([s] of no security
company that provides [bulletproof vests] for their employees in the area,” and both of Schaad’s

experts testified that they were aware of no private security provider that requires the use of



bulletproof vests by armed guards. In fact, the Secretary’s own expert testified at his deposition
that he knew of no security agencies that mandated the use of bulletproof vests for armed guards,
and that there were no consensus standards in the security industry requiring the use of such vests.
Nor did he know at the time of the hearing of any such standards being considered in the industry.
Finally, one of Schaad’s experts—M. Rebecca Downing, a security consultant and former police
officer—testified that there was no policy requiring the use of vests by police officers when she
worked as one in York, Pennsylvania, nor did she know of any mandatory use policies instituted
by any other police departments in the area. Taken together, this testimony establishes that this
“aspect” of the reasonable employer test, Voegele Co., 625 F.2d at 1078, does not support the
Secretary’s position.

Second, the Secretary’s reliance on the “widespread practice” of Schaad’s armed guards
also lacks support in the record. In terms of whether “a reasonably prudent employer . . . would
recognize . . . a hazardous condition and provide protection as required by the Secretary’s
citation,” Trinity Indus., 15 BNA OSHC at 1484, the Commission has stated that “the most
revealing evidence on th[is] point is the practice of those persons most clearly familiar with the
industry—the employees.” Gen. Motors Corp., 11 BNA OSHC at 2066. Here, six of Schaad’s
armed guards on the PTC detail always or almost always wore the vests the company provided.
What is not clear is how many of Schaad’s armed guards on that detail did not regularly wear the
vests. While the Secretary asserts that wearing vests was the “widespread practice” of guards on
the PTC detail, the record lacks evidence of how many of Schaad’s 65 armed guards were actually
assigned to work that detail. Without such evidence, the Secretary’s assertion lacks merit. See
Trinity Indus., 15 BNA OSHC at 1484; cf- Owens-Corning, 659 F.2d at 1289 (noting “employees’
persistent demands[,] . . . through their union, that [Owens-Corning] provide gloves to all who
desired them,” and distinguishing Cotter & Co. v. OSHRC, 598 F.2d 911 (5th Cir. 1979), where
“[o]nly about one-half of [the] employees chose to wear safety shoes™).

Third, we find no support for the Secretary’s position in the testimony of the expert
witnesses in this case. In determining whether a reasonable employer would recognize a hazard
and provide the protection sought by the Secretary’s citation, consideration may be given to
“opinion testimony from persons experienced in performing the work or familiar with the working
conditions.” Trinity Indus., 15 BNA OSHC at 1485. As previously noted, Dr. Benny, the

Secretary’s expert, provided testimony regarding the specific risks associated with armed guards
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protecting those transporting money. And, as noted, Dr. Benny testified that in 2009, the rate of
fatal work injuries among security guards and related workers was more than double the rate for
all workers. At the same time, Dr. Benny acknowledged that the syllabus for the lethal weapons
course he teaches, which is provided by the Pennsylvania State Police, does not include a vest
requirement, and he conceded that he himself did not wear a vest when he was employed in an
armed position with the U.S. Department of Defense at the Navy Ships Parts Control Center.® In
all, though, Dr. Benny testified that he would “recommend [that] a safety program for armed
escorts providing security to Turnpike tellers . .. include a requirement that the escorts wear
ballistic-resistant vests.”

As for Schaad’s expert witnesses, each of whom the judge found to be “an expert in
security,” their opinions covered both ends of this issue. Edward B. Sorrells, chief operating
officer and general counsel of DSI Security Services, a provider of security services, testified that
“as an industry, [bulletproof vests] are not a standard requirement,” because “[t]he type of armed
work that we participate in . . . is not what I would deem high risk.” In addition, Sorrells stated
that based on his experience, mandating vests “would not be one thing that would automatically
spring to my mind” as a response to the fatal incident at issue here. Downing testified during direct
examination that she was not required to wear a vest when she was a police officer. But on cross-
examination, Downing acknowledged that she had previously worked as a security guard in a van
transporting money, and while she did not wear a bulletproof vest because she could not afford

2

one, she believed that a vest provided “significant protection.” Downing further explained that

after she bought a vest, there were “very few days in police work in the next 31 years I didn’t wear

® Commissioner Attwood notes that, because the syllabus for the lethal weapons course “was
provided by” the Pennsylvania State Police, presumably Dr. Benny did not have the authority to
rewrite it to include a vest requirement. In addition, it is noteworthy that Dr. Benny held the Navy
position, which was supervisory and did not involve active patrol, from 1984 to 1990—more than
25 years before the hearing in this case. Thus, the fact that he did not use a ballistic vest while in
that position does not diminish the weight of his expert opinion. Indeed, Dr. Benny testified that
“in the early 1990s” when he was chief of police for Elizabethtown College, he “was able to
mandate a policy for ballistic vests,” and purchased them for his officers, even though those
officers were unarmed. In light of these facts, Commissioner Attwood would give significantly
greater weight to Dr. Benny’s testimony and find that the expert testimony in the record tilts in
favor of the Secretary’s position. However, given the record evidence on industry and employee
practice, she agrees, as stated below, that on balance the Secretary failed to establish that the
reasonable person test was met.
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one” because the vest “provided that extra security, that extra possibility of allowing me to escape
with less injury in the event that something like that would occur.”

In balancing the expert opinion evidence on each side, along with the Secretary’s failure to
establish that either industry or employee practice supports his position, we find that the Secretary
has failed to show that a “reasonable person familiar with the circumstances surrounding the
hazardous condition would recognize . . . a hazard” necessitating the use of bulletproof vests.
Weirton Steel, 20 BNA OSHC at 1264; see Stanley Roofing Co., 21 BNA OSHC 1462, 1464 (No.
03-0997, 2006) (“Based on this record, we find that the evidence is essentially in equipoise and
thus the Secretary has not met her burden of proof . . ..”).

Accordingly, we conclude that the Secretary has failed to establish that the cited standard,
29 C.F.R. § 1910.132(a), applies, and we therefore vacate Serious Citation 1, Item 1.

SO ORDERED.

/s/
James J. Sullivan, Jr.
Chairman

/s/
Cynthia L. Attwood
Commissioner

/s/
Amanda Wood Laithow
Dated: January 15, 2021 Commissioner
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Some personal identifiers have been redacted for privacy purposes.

United States of America
OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMISSION
1120 20th Street, N.W., Ninth Floor
Washington, D.C. 20036-3457

SECRETARY OF LABOR,

Complainant,

V. OSHRC Docket No. 16-1628

SCHAAD DETECTIVE AGENCY, INC,,

Respondent.

Appearances: Nicholas C. Geale, Acting Solicitor of Labor
Oscar L. Hampton III, Regional Solicitor
Michael P. Doyle, Regional Counsel
U.S. Department of Labor, Office of the Regional Solicitor, Philadelphia, Pennsylvania
For the Secretary

L.C. Heim, Esq.
Katherman, Heim & Perry
York, Pennsylvania

For the Respondent

Before: Dennis L. Phillips
Administrative Law Judge

DECISION AND ORDER
This proceeding is before the Occupational Safety and Health Review Commission
(Commission) pursuant to sections 2-33 of the Occupational Safety and Health Act of 1970, 29

U.S.C. §§ 651-678 (OSH Act). At about 7:00 a.m., March 20, 2016, an employee, first name



[redacted],” for Schaad Detective Agency (Schaad or Respondent) was shot and killed by an
armed robber, Clarence Leslie Briggs, during a robbery of one of Respondent’s clients that
occurred at the Fort Littleton Pennsylvania Turnpike Interchange, near Mile Marker 180 of the
Pennsylvania Turnpike (PA Turnpike). [redacted] was a contracted armed security guard tasked
with protecting a Pennsylvania Turnpike Commission (PTC) employee and van driver (also
referred to as a “teller”), [redacted], while he delivered and collected money at PA Turnpike
tollbooths.® Mr. Briggs was a retired 25-year state trooper familiar with the money exchange
detail on the PA Turnpike. (Tr. 153, 157; Ex. 9 at 1-4). [redacted] was not wearing a ballistic-
resistant vest, even though Respondent had provided and encouraged, but did not require, him to
wear one.” Mr. Briggs shot [redacted] at least twice in the chest with a high-power rifle, and he
died due to the bullet wounds to his torso. (Tr. 153-55; Ex. 9 at 1-4, 9, 12).

The Occupational Safety and Health Administration (OSHA) investigated Respondent as
a result of this incident. As a result of the investigation, OSHA issued Respondent on September

20, 2016, a citation alleging a serious violation of 29 C.F.R. § 1910.132(a)'° and proposing a

7 For privacy reasons and in view of his death as a result of the incident, only [redacted]’s first name is used in this
decision.

8 Mr. Briggs also shot and killed a PTC tollbooth collector employee during the robbery. (Tr. 45; Ex. 9 at 1-4, 12).

% In this case, the vests at issue have been referred to throughout the record as “ballistic vests,” “ballistic-resistant
vests,” “bullet-proof vests,” “bulletproof vests,” “bullet-resistant vests,” and “body armor,” interchangeably. For the
purposes of this decision, the Court also uses the terms interchangeably, even though the terms may have different
definitions in another context outside of this case. The Court recognizes that the vests at issue here are commonly
referred to as “bulletproof vests,” but in this case, the exact capability of the vest (whether it be completely
bulletproof or just resistant, and whether it protects against all ballistics, or just bullets) was not squarely placed in
front of the Court. The issue, rather, was whether any vest, qualifying as personal protective equipment, required by
OSHA. Here, the Court finds that the Secretary has not established that Personal Protective Equipment (PPE) vests
were required at all.

10 Section 1910.132(a) states:

Application. Protective equipment, including personal protective equipment for eyes, face,
head, and extremities, protective clothing, respiratory devices, and protective shields and
barriers, shall be provided, used, and maintained in a sanitary and reliable condition wherever
it is necessary by reason of hazards of processes or environment, chemical hazards,
radiological hazards, or mechanical irritants encountered in a manner capable of causing



$12,471 penalty.!! Respondent filed a timely notice of contest, bringing this matter before the
Commission.

In its Answer to the Secretary’s Complaint, Respondent admitted that it was an employer
within the meaning of section 3(5) of the OSH Act, 29 U.S.C. § 652(5) and admitted to “the
time, location, place, and circumstances of each alleged violation under contest [as] set forth in
the Citation and Notification of Penalty.” (Answer at ] 3-5). Respondent, however, denied that
the proposed penalty gave “due consideration to the gravity of the violations, the size of
Respondent’s business, Respondent’s good faith, and its history of previous violations, as
required by Section 17(j) of the Act, 29 U.S.C. 666(j).” (Answer at q 6). Respondent further
stated: “The penalties are unreasonable under the circumstances in this case.” (Answer at 9 6).
Respondent then requested “that the Commission either dismiss the Citations or reduce the
penalties to a minimal amount.” (Answer at 1).

The trial was held on October 24 and 25, 2017 in York, Pennsylvania.'?> Both parties
filed post-trial briefs, and Respondent filed a post-trial reply brief. For the reasons set forth

below, the Court vacates Citation 1, Item 1.

injury or impairment in the function of any part of the body through absorption, inhalation or
physical contact.

29 CF.R. §1910.132(a).

I Along with Citation 1, Item 1, OSHA also issued another citation item, Citation 2 Item 1, alleging one other-than-
serious violation of 29 C.F.R. § 1904.39(a) and proposed an $8,908 penalty. The parties settled this Citation 2, Item
1 (an alleged reporting violation) on October 19, 2017. (Tr. 12-13). Only Citation 1, Item 1 (the alleged PPE
violation) remains to be adjudicated. (Tr. 15).

12 The Secretary had filed a Motion for Summary Judgment on September 25, 2017, and Respondent filed its
Opposition on October 10, 2017. The Secretary’s Motion for Summary Judgment remained pending at the time of
the trial. (Tr. 34). On November 1, 2017, the Secretary’s Motion for Summary Judgment was denied without
prejudice to raising the arguments contained in his Motion and presenting evidence in support thereof at the trial on
the merits, and/or in his post-trial briefs. See Order Denying Secretary’s Motion for Summary Judgment Without
Prejudice (Nov. 1, 2017).



STIPULATIONS

The following statements were stipulated to by the parties before trial and entered into the

record at the request of the parties at trial:

1.

2.

10.

11.

12.

13.

14.

15.

Respondent is a corporation organized under Pennsylvania law.
Respondent has a website at www.schaad.com.

Respondent provides comprehensive security and private investigation services
throughout Pennsylvania, including armed security guard services.

Russell Wantz, Jr. is, and at all relevant times was, owner and sole shareholder of
Respondent.

Timothy Lenahan is, and at all relevant times was, general manager of Respondent.

Mr. Lenahan is responsible for day-to-day operations for Respondent.

Mr. Lenahan reports directly to Mr. Wantz.

From 1997 through 2016, Respondent had a contract with the Pennsylvania Turnpike
Commission under which Respondent provided armed escorts to ride with Turnpike
tellers in Turnpike vans as the tellers collected money from toll stations.

In 2008 and 2009, Respondent purchased Level IIIA ballistic-resistant vests for
employees who served as armed security guards, including those who performed armed

escort duty under the Turnpike contract.

Respondent encouraged employees who had been provided ballistic-resistant vests to
wear the vests, but did not require their use.

Respondent provided ballistic-resistant vests to armed guards, but not to unarmed guards.
[redacted] was an employee of Respondent on March 20, 2016.

[redacted] was shot and killed on March 20, 2016, while serving as an armed escort
pursuant to the contract between Respondent and the Pennsylvania Turnpike
Commission.

[redacted] was shot during an attempted robbery at a tollbooth interchange.

[redacted] was not wearing a ballistic-resistant vest at the time he was shot on March 20,
2016.



16.

17.

18.

19.

20.

21.

22.

Respondent knew before 5 p.m. on March 20, 2016, that [redacted] had been killed
earlier that day.

Respondent reported [redacted]’s death to OSHA on March 22, 2016.

[redacted]’s failure to wear a ballistic-resistant vest on March 20, 2016, was not a
violation of any of Respondent’s rules or policies.

Prior to [redacted]’s death, in Respondent’s 45-year history of providing armed and
unarmed security services, and involving thousands of employees, there was never a
single incident of an employee being confronted by deadly force.

At the time of [redacted]’s death, Respondent had no policy requiring its employees who
served as armed security guards to wear ballistic-resistant vests while on duty.

After [redacted]’s death, Respondent drafted and implemented a policy requiring all
armed guards to wear ballistic-resistant vests during their shifts while engaged in field
activities.

OSHA'’s August 6, 2013 opinion letter on ballistic-resistant vests (from Thomas Galassi
to Mrs. Diane Stein) was posted to OSHA’s public website on April 16, 2014.

(Stipulations (Stip.), Joint Pre-Hearing Statement (Jt. Pre-Hr’g St.)), at 6-8; Tr. 31-32).

During the trial, the parties also stipulated that the bullet proof vests purchased by Schaad

from 2009 through March 2016 were Level I1I-A. (Tr. 84; Ex. 6).

JURISDICTION

The record establishes that Respondent has approximately 380 employees, most of

which are security guards in either armed or unarmed capacity. (Tr. 124). Additionally,

Respondent filed a timely notice of contest and admits that, as of the date of the alleged

violations, it was an employer engaged in business affecting commerce within the meaning of

section 3(5) of the OSH Act. (Answer at Y 3-5). Based upon the record, the Court finds that

at all relevant times Respondent was engaged in a business affecting commerce and was an

employer within the meaning of sections 3(3) and 3(5) of the OSH Act. The Court concludes

that the Commission has jurisdiction over the parties and subject matter in this case, and



Respondent is covered under the OSH Act.
OSHA CITATION
Citation 1, Item 1 alleges a serious violation of 29 C.F.R. § 1910.132(a) and proposes a
$12,471 penalty. The Secretary claims that Respondent violated the cited standard because:

Protective equipment was not used when necessary whenever hazards capable
of causing injury and impairment were encountered:

(a) Turnpike Interchanges and Regional Offices throughout the Entire
Pennsylvania System — Employees worked as armed security officers
providing security for the Pennsylvania Turnpike Commission fare
collection operation, which involved the delivery and pick up of money.
The employer did not require and ensure that these armed security officers

wore ballistic-resistant body armor vests, exposing employees to ballistic
injuries to the vital organs in the torso, on or about March 20, 2016.

(Citation at 6). Section 1910.132(a) requires that PPE “shall be provided, used, and maintained
... wherever it is necessary by reason of hazards of processes or environment....” 29 C.F.R.
§ 1910.132(a).
BACKGROUND
Respondent’s Armed Security Guards

Respondent provides armed and unarmed security for its clients throughout Pennsylvania.
About 65% of Respondent’s employees are armed security guards. (Tr. 124; Stip. 3). In 1997,
Respondent contracted with the PTC to provide armed security guards to protect PTC teller
employees who delivered and collected money at PA Turnpike tollbooths.

As part of their duties, Respondent’s armed security guards accompany the PTC teller
employee in an unmarked, “standard civilian-issue cargo van (van), no windows on the sides or
the back,” and no signage to identify what it was. (Tr. 79). The PTC teller employee drove the
unmarked van and Respondent’s armed security guard would sit “shotgun seat with them.” (Tr.

95). The PA Turnpike detail generally started around 7:00 a.m. when Respondent’s armed



security guard met the PTC teller employee at a PA Turnpike tollbooth, accompanied the PTC
teller employee in the unmarked van to about 6-8 Turnpike tollbooths, and then returned around
noon. (Tr. 95-97).

The duties of Respondent’s armed security guards while working the PA Turnpike detail
focused on the security of the PTC teller employee who was responsible for driving the van and
exchanging money at the PA Turnpike tollbooths. The armed security guards’ focus was not on
the money being exchanged. As a guard of the PTC teller/driver of the van, Respondent’s armed
security guard stood outside the van while the PTC teller entered tollbooths. The armed security
officer guarded the PTC teller’s back while the PTC teller took money inside the tollbooth. The
armed security guard would stay outside of the tollbooth, and then accompany the PTC teller
back into the van and leave. (Tr. 71-73, 87-89, 95-97).

At no time, including in the event of a robbery, were Respondent’s armed security guards
to handle the money. (Ex. 5 at 1-2). Rather, Respondent’s armed security guards served as a
“deterrent” to robberies. (Ex. 5 at 1, section 2.0(C)). As a “deterrent,” the armed security guards
were to act in accordance with Respondent’s Standard Operation Procedures while working the
PA Turnpike detail. (Ex. 5). In the event of a robbery, Respondent’s policy for its armed
security guards is “to be a deterrent only. The safety of the teller is the only goal. If a robbery is
attempted/committed contact the PSP [Pennsylvania State Police] immediately.” (Ex. 5 at 2; Tr.
143).

In this case, however, after being told of an armed robbery in progress, [redacted] left the
van and Teller [redacted] sitting in it at a tollbooth and moved to a building looking for Mr.

Briggs, who shot and killed him. (Tr. 152-55: Ex. 4, 12). After the incident, Respondent no



longer held the contract with the PTC for the PA Turnpike detail. The PTC now contracts with
an armored truck company for that task. (Tr. 125).
The Incident

At about 6:45 a.m., March 20, 2016, PA Turnpike Tollbooth Collectors [redacted] and
[redacted]'® were in their tollbooth at the Fort Littleton Pennsylvania Turnpike Interchange, near
mile marker 180 of the PA Turnpike. Mr. Briggs approached their tollbooth on foot wearing a
camouflage mask and body armor. He pointed a hand gun at [redacted] and ordered both her and
[redacted] into the breakroom of an adjacent building, where he ordered [redacted] to tie
[redacted]’s hands behind his back. She did so. While Mr. Briggs was tying [redacted]’s hands,
[redacted] got out of his restraints and took the hand gun away from Mr. Briggs. [redacted] ran
back to her tollbooth and notified Pennsylvania State Trooper Highspire (presumably by
telephone) that an armed robbery was in progress.

As the PA Turnpike toll collection unmarked red van driven by PTC Teller [redacted],
with Respondent’s armed security guard [redacted] (age 71) sitting in the passenger seat, arrived
at lane 3 of the toll area at about 7:00 a.m., [redacted] saw Tollbooth Collector [redacted]
walking around a building holding a gun and missing a shoe. He also saw and overheard
[redacted] telling Trooper Highspire that she and [redacted] had been robbed at gun point.
[redacted] knocked on [redacted]’s passenger door and told [redacted] “they needed him because
he was armed and the robber just went around the building.” [redacted] exited the van and
circled around the rear of the van towards the south side of the building. [redacted] went around

the front of the van and also moved toward the building.

13 For privacy reasons and in view of his death as a result of the incident, only [redacted]’s first name is used in this
decision.



Mr. Briggs recovered a high-power assault rifle he had pre-positioned outside the
building before the start of the robbery. Mr. Briggs fired three shots from his rifle striking
[redacted] twice in the chest and killing him at the south side of the building. Mr. Briggs also
struck [redacted] with one shot from his rifle while [redacted] was at the south side of the
building. [redacted] then walked to the west side of the building and collapsed falling to the
ground and died.

Pinned in the van because the tollbooth was blocking him from opening the door of his
van, [redacted] saw and/or heard the shootings. [redacted] then saw Mr. Briggs, wearing a mask,
in front of his PA Turnpike red van. Mr. Briggs fired one shot into the van’s windshield.
[redacted] put the van in reverse and while driving about 60 feet backwards, Mr. Briggs fired
another shot into the van’s windshield. Fearing for his life, [redacted] put the van in park, exited
the van and ran along the guardrail. As he was running, he heard Mr. Briggs fire two additional
gun shots. He crouched lower and fell because he pulled his hamstring. He got up and jumped
over a concrete Jersey barrier. He then saw Mr. Briggs get into and steal the PA 